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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-------------------------------------------------------------- x ..-... -.,--.-~.~-.-~... 

05 Civ. 8626 (JSR) 
In re REFCO, INC. SECURITIES LITIGATION 

-------------------------------------------------------------- x 

JUDGMENT APPROVING CLASS ACTION 
SETTLEMENT WITH THE SETTLING UNnERWRITER DEFENDANTS 

WHEREAS, Lead Plaintiffs RH Capital Associates and Pacific Investment Management 

Company LLC ("Lead Plaintiffs"), on behalf of themselves and the class of persons and entities 

defined below, and defendants Credit Suisse Securities (USA) LLC, Bane of America Securities 

LLC, Deutsche Bank Securities Inc., Goldman, Sachs & Co., Merrill Lynch, Pierce, Fenner & Smith 

Incorporated, J.P. Morgan Securities Inc., HSBC Securities (USA) Inc., William Blair & Company, 

L.L.C., BMO Capital Markets Corp. (f/k/a Harris Nesbitt Corp.), Samuel A. Ramirez & Company, 

Inc., Muriel Siebert & Co., Inc., and The Williams Capital Group, L.P.(collectively, the "Settling 

Underwriter Defendants") entered into a Stipulation and Agreement of Settlement between Lead 

Plaintiffs and the Settling Underwriter Defendants dated April 20, 2010 (the "Stipulation"), that 

provides for a complete dismissal with prejudice of the claims asserted in the above-referenced 

litigation (the "Action") against the Settling Underwriter Defendants, CMG Institutional Trading, 

LLC, and Utendahl Capital Partners, L.P. on the temlS and conditions set forth in the Stipulation, 

subject to the approval of this Court (the "Settling Underwriter Defendants Settlement" or the 

"Settlement"); and 

WHEREAS, unless otherwise defined in this Judgment, the capitalized terms herein shall 

have the same meaning as they have in the Stipulation; and 

WHEREAS, by Order dated July 30, 2010, (the "Preliminary Approval Order"), this Court 

(a) preliminarily approved the Settlement and certified a Settlement Class solely for purposes of 
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effectuating the Settlement; (b) ordered that notice of the proposed Settlement be provided to 

potential Settlement Class Members; (c) provided Settlement Class Members with the opportunity 

either to exclude themselves from or to object to the proposed Settlement, and (d) scheduled a 

hearing regarding final approval of the Settlement; and 

WHEREAS, due and adequate notice has been given to the Settlement Class; and 

WHEREAS, the Court conducted a hearing on October 27,2010 to eonsider, among other 

things, (i) whether the tem1S and conditions of the Settling Underwriter Defendants Settlement are 

fair, reasonable and adequate and should therefore be approved; and (ii) whether ajudgment should 

be entered dismissing the Action with prejudice as against the Settling Underwriter Defendants, 

CMG Institutional Trading, LLC, and Utendahl Capital Partners, L.P. (the "Settlement Hearing"); 

and 

WHEREAS, the Court having reviewed and considered the Stipulation, all papers filed and 

proceedings held herein in connection with the Settlement, all oral and written comments received 

regarding the proposed Settlement, and the record in the Action, and good cause appearing therefor; 

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 

1. Jurisdiction: The Court has jurisdiction over the subject matter ofthe Action, and all 

matters relating to the Settlement, as well as personal jurisdiction over all of the Settling Parties and 

each of the Settlement Class Members. 

2. Incorporation of Settlement Documents: This Judgment Approving Class Action 

Settlement with the Settling UnderwTiter Defendants incorporates and makes a part hereof: (a) the 

Stipulation filed with the Court on April 20, 20 I 0; and (b) the Notice and the Publication Notice, 

both of which were filed with the Court on April 20, 2010. 
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__ 

3. Settlement Class Findings: With respect to the Settlement Class set forth below, 

this Court finds only for the purpose ofeffectuating this Settlement and only as pertains to the claims 

asserted against the Settling Underwriter Defendants by Lead Plaintiffs and the Settlement Class that 

the prerequisites for a class action under Rules 23(a) and 23(b)(3) of the Federal Rules of Civil 

Procedure have been satisfied in that: (a) the members of the Settlement Class are so numerous that 

their joinder would be impracticable; (b) there are questions of law and fact common to the 

Settlement Class which predominate over any individual questions; (c) the claims of Lead Plaintiffs 

in the Action are typical of the claims ofthe Settlement Class; (d) Lead Plaintiffs and their counsel, 

Bernstein Litowitz Berger & Grossmann LLP and Grant & Eisenhofer P.A. ("Lead Plaintiffs' 

Counsel") have fairly and adequately represented and protected the interests ofall ofthe Settlement 

Class Members; and ( e) a class action is superior to other available methods for the fair and efficient 

adjudication of the controversy. 

4. Final Settlement Class Certification: Pursuant to Rule 23 of the Federal Rules of 

Civil Procedure, the Court hereby finally certifies solely for the purpose of effectuating this 

Settlement, a class of all persons and entities who purchased or otherwise acquired Refco Group 

Ltd., LLC/Refco Finance Inc. 9% Senior Subordinated Notes due 2012 (CUSIP Nos. 75866HAA5 

and/or 75866HACl) and/or common stock ofRefco (CUSIP No. 75866G 1 09) during the period July 

I, 2004 through and including October 17, 2005, and who were damaged thereby. Excluded from 

the Settlement Class are: (i) Refco; (ii) the Defendants; (iii) any person or entity who was a partner, 

executive officer, director, controlling person, subsidiary, or affiliate ofRefCo or ofany Defendant 

during the Class Period; (iv) immediate family members ofthe individual Defendants; (v) entities in 

which Refco or any Defendant has a Controlling Interest; and (vi) the legal representatives, heirs, 

estates, administrators, predecessors, successors or assigns ofany ofthe foregoing excluded persons 
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or entities; provided however that any Investment Vehicle shall not be deemed an excluded person or 

entity by definition. Also excluded from the Settlement Class are the persons and entities set forth in 

Exhibit A hereto. who or which properly excluded themselves by filing a valid and timely request for 

exclusion in accordance with the requirements set forth in the Notice. 

5. Adequacy of Representation: Lead Plaintiffs and Lead Plaintiffs' Counsel have 

fully and adequately represented the Settlement Class for purposes of entering into and 

implementing the Settling Underwriter Defendants Settlement and have satisfied the requirements of 

Federal Rules of Civil Procedure 23(a)(4) and 23(g). For purposes of the Settling Undcrwriter 

Defendants Settlement only, the Lead Plaintiffs are certified as class representatives on behalf ofall 

Settlement Class Members and the law firms of Bernstein Litowitz Berger & Grossmann LLP and 

Grant & Eisenhofer P.A. are certified as Settlement Class counsel. 

6. Notice: The Court finds that the distribution of the Notice and the publication ofthe 

Publication Notice: (i) were implemented in accordance with the Preliminary Approval Order; (ii) 

constituted the best notice reasonably practicable under the circumstances; (iii) constituted notice 

that was reasonably calculated, under the circumstances, to apprise Settlement Class Members ofthe 

pendency of the Action, of the effect of the Settling Underwriter Defendants Settlement (including 

the releases provided for therein), of Lead Plaintiffs' Counsel's motion for reimbursement of 

litigation expenses incurred in connection with the prosecution of the Action, oftheir right to object 

to the Settling Underwriter Defendants Settlement andlor Lead Plaintiffs' Counsel's motion for 

reimbursement oflitigation expenses, oftheir right to exclude themselves from the Settlement Class, 

and of their right to appear at the Settlement Hearing; (iv) constituted due, adequate, and sufficient 

notice to all persons or entities entitled to receive notice ofthe proposed Settlement; and (v) satisfied 

the requirements ofRuJe 23 of the Federal Rules ofCivil Procedure, the United States Constitution 
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(including the Due Process Clause), the Private Securities Litigation Reform Act of 1995 (15 U.S.C. 

§ 78u-4, et seq.) (the "PSLRA"), and all other applicable law and rules. 

7. Final Settlement Approval and Dismissal of Claims: Pursuant to, and in 

accordance with, Rule 23 ofthe Federal Rules ofCivil Procedure, this Court hereby fully and finally 

approves the Settling Underwriter Defendants Settlement as set forth in the Stipulation in all respects 

(including, without limitation, the amount ofthe Settlement, the releases provided for therein and the 

dismissal with prejudice ofany and all Settled Claims against each and everyone of the Released 

Persons) and finds that the Settlement is, in all respects, fair, reasonable and adequate, and is in the 

best interests of Lead Plaintiffs and the Settlement Class. 

8. The Action and all ofthe claims against the Settling Underwriter Defendants, CMG 

Institutional Trading, LLC, and Utendahl Capital Partners, L.P. by the Settlement Class Members 

and Lead Plaintiffs are hereby dismissed on the merits and with prejudice, as of the Effective Date. 

The Settling Parties shall bear their own costs and expenses, except as otherwise expressly provided 

in the Stipulation. 

9. Bindine: Effect: The terms of the StipUlation and of this Judgment shall be forever 

binding on Lead Plaintiffs and all Settlement Class Members, as well as all of their successors and 

assigns. The Settling Parties are directed to implement, perform and consummate the Settlement in 

accordance with the terms and provisions contained in the Stipulation. 

10. Releases: The releases as set forth in paragraphs 3 and 4 of the Stipulation (the 

"Releases"), together with the definitions contained in Paragraph 1 ofthe StipUlation relating thereto 

are expressly incorporated herein in all respects. The Releases are effective as ofthe Effective Date. 

Accordingly, this Court orders that, as of the Effective Date: 
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(a) Lead PlaintifTs on behalf of themselves, and each Settlement Class Member 

by operation of this Judgment, shall be deemed to have released and forever discharged each and 

every Settled Plaintiffs' Claim as against the Released Defendant Persons and shall forever be barred 

and enjoined from filing, commencing, instituting, prosecuting, intervening in any proceeding to 

assert, or maintaining any ofthe Settled Plaintiffs' Claims against any of the Released Defendant 

Persons. The releases described in this paragraph do not operate to preclude any plaintiff or claimant 

from making any claims (other than against the Released Defendant Persons) with respect to any 

funds made available as a result of the Refco bankruptcy. Moreover, nothing in this paragraph is 

intended to release any claims against any Non-Settling Defendant other than CMG Institutional 

Trading, LLC and Utendahl Capital Partners, L.P. 

(b) The Settling Underwriter Defendants by operation ofthis Judgment, shall be 

deemed to have released and forever discharged each and every Settled Defendants' Claim as against 

the Released Plaintiff Persons, and shall forever be barred and enjoined from filing commencing, 

instituting, prosecuting, intervening in any proceeding to assert, or maintaining any ofthe Released 

Defendants' Claims against any of the Released Plaintiff Persons. 

11. PLSRA Bar Order: The Court hereby permanently bars, enjoins, and restrains, to 

the fullest extent permitted by 15 U.S.c. §78u-4(f)(7) and any other applicable law or regulation, all 

claims for contribution arising out of the Action (a) by any person or entity against any of the 

Settling Underwriter Defendants; and (b) by any ofthe Settling Underwriter Defendants against any 

person or entity other than a person whose liability to the Settlement Class has been extinguished by 

this Settlement. 

Bar Order: The Court hereby (a) permanently bars, enjoins, and restrains the Non­

Settling Defendants and any other person or entity from commencing, prosecuting, or asserting any 

6 


Case 1:05-cv-10403-GEL   Document 43    Filed 10/28/10   Page 6 of 11



Barred Claims against any of the Released Defendant Persons, whether as claims, cross-claims, 

counterclaims, third-party claims, or otherwise, and whether asserted in the Action or any other 

proceeding, in this Court, in any federal or state court, or in any other court, arbitration proceeding, 

administrative agency, or other forum in the United States or elsewhere; and (b) permanently bars, 

enjoins, and restrains the Released Defendant Persons from commencing, prosecuting, or asserting 

any Barred Claims against any other person or entity, other than a person or entity whose liability to 

the Settlement Class has been extinguished pursuant to this Settlement, whether as claims, cross­

claims, counterclaims, third-party claims or otherwise, and whether asserted in the Action or any 

other proceeding, in this Court, in any federal or state court, or in any other court, arbitration 

proceeding, administrative agency, or other forum in the United States or elsewhere; provided, 

however, that (i) the Barred Claims shall not be subject to this Bar Order if they seek to recover for 

alleged liability to a person or entity who timely opted out ofthis Settlement and did not revoke that 

request for exclusion within the applicable time period; and (ii) nothing in this Bar Order alters the 

rights between and among the Settling Underwriter Defendants, CMG Institutional Trading, LLC, 

and Utendahl Capital Partners, L.P. under the Master Agreement Among Underwriters dated January 

17,2003, as to which claims are not barred, released or discharged. 

13. Judgment Reduction: Any final verdict or judgment that may be obtained by or on 

behalf ofthe Settlement Class or a Settlement Class Member against a Non-Settling Defendant or 

Non-Settling Defendants, shall be reduced by the greater of: (i) an amount that corresponds to the 

percentage ofresponsibility ofthe Settling Underwriter Defendants for common damages; or (ii) the 

amount paid by or on behalfof the Settling Underwriter Defendants to the Settlement Class or any 

Settlement Class Member for common damages. 
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14. Rule 11 Findings: The Court finds and concludes that the Settling Parties and their 

respective counsel have complied in all respects with the requirements of Rule 11 of the Federal 

Rules ofCivil Procedure in connection with the commencement, maintenance, prosecution, defense 

and settlement of the Action. The Court further finds that Lead Plaintiffs and Lead Plaintiffs' 

Counsel adequately represented the Settlement Class Members for purposes of entering into and 

implementing the Settlement. 

15. No Admissions: Neither this Judgment, the Stipulation, nor any of their terms and 

proVISIons, nor any of the negotiations or proceedings connected therewith, nor any of the 

documents or statement referred to therein shall be: 

(a) admissible in any action or proceeding for any reason, other than an action to 

enforce the tenns of the Settlement or this Judgment~ 

(b) described as, construed as, offered or received against the Settling 

Underwriter Defendants as evidence of and/or deemed to be evidence of any presumption, 

concession, or admission by any Settling Underwriter Defendant of: the truth ofany fact alleged by 

Lead Plaintiffs; the validity ofany claim that has been or could have been asserted in the Action or 

in any litigation; the deficiency of any defense that has been or could have been asserted in the 

Action or in any litigation; or any liability, negligence, fault, or wrongdoing of any Settling 

Underwriter Defendant; 

(c) described as, construed as, offered or received against Lead Plaintiffs or any 

Settlement Class Members as evidence ofany infirmity in the claims ofsaid Lead Plaintiffs and the 

Settlement Class or that damages recoverable in the Action would not have exceeded the Settlement 

Amount; 
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(d) described as, construed as, offered or received against any of the Settling 

Parties in any other civil, criminal or administrative action or proceeding, provided, however, that 

(i) if it is necessary to refer to the StipUlation or this Judgment to effectuate the provisions of the 

Stipulation or this Judgment, they may be referred to in such proceedings, and (ii) the Released 

Defendant Persons may refer to the Stipulation and this Judgment to effectuate the liability 

protection granted them thereunder; or 

(e) described as or construed against the Settling Underwriter Defendants, Lead 

Plaintiffs or any Settlement Class Members as an admission or concession that the consideration to 

be given hereunder represents the amount which could be or would have been awarded to said Lead 

Plaintiffs or Settlement Class Members after triaL 

16. Retention of Jurisdiction: Without affecting the finality of this Judgment in any 

way, this Court retains continuing and exclusive jurisdiction over: (a) the Settling Parties for 

purposes ofthe administration, interpretation, implementation and enforcement ofthe Settlement; (b) 

the disposition of the Settlement Fund; (c) any motion for an award of attorneys' fees and/or 

expenses by Lead Plaintiffs' Counsel in the Action that will be paid from the Settlement Fund; (d) 

the Settlement Class Members for all matters relating to the Action; and (e) any motion to approve 

the Plan of Allocation and the Class Distribution Order. 

17. Any plan of allocation submitted by Lead Plaintiffs' Counsel or any order entered 

regarding any motion for attorneys' fees and expenses filed by Lead Plaintiffs' Counsel shall in no 

way affect or delay the finality of this Judgment and shall not affect or delay the Effective Date of 

the Settlement. 

18. Modification ofSettlement Agreement: Without further approval from the Court, 

Lead Plaintiffs and the Settling Underwriter Defendants are hereby authorized to agree to and adopt 
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such amendments or modifications of the Stipulation or any exhibits attached thereto to effectuate 

this Settlement that: (i) are not materially inconsistent with this Judgment; and (ii) do not materially 

limit the rights of Settlement Class Members in connection with the Settlement. Without further 

order ofthe Court, Lead Plaintiffs and the Settling Underwriter Defendants may agree to reasonable 

extensions of time to carry out any provisions of the Settlement. 

19. Entry of Final Judgment: There is no just reason to delay the entry of this 

Judgment as a final judgment as against the Settling Underwriter Defendants, CMG Institutional 

Trading, LLC, and Utendahl Capital Partners, LP. Accordingly, the Clerk of the Court is expressly 

directed to immediately enter this final judgment as against the Settling Underwriter Defendants, 

CMG Institutional Trading, LLC and Utendahl Capital Partners, L.P. pursuant to Federal Rule of 

Civil Procedure 54(b). 

20. Termination: If the Effective Date does not occur or the Stipulation is tenninated, 

then this J udgrnent (and any orders ofthe Court relating to the Settlement) shall be vacated, rendered 

null and void and be of no further force or etfect, except as otherwise provided by the Stipulation. 

SO ORDERED this ~~day of C>Q.~~v: 2010. 

T~RAKOFF 
United States District Judge 
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EXHIBIT A 

Douglas Bragan 
Chicago,IL 
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