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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

05 Civ. 8626 (GEL)

DECLARATION OF JAMES J. SABELLA IN SUPPORT OF MOTION FOR
() PRELIMINARY APPROVAL OF SETTLEMENT WITH DEFENDANT
SANDLER O’NEILL & PARTNERS, L.P. AND (1) PRELIMINARY
CERTIFICATION OF CLASS FOR PURPOSES OF SETTLEMENT

JAMES J. SABELLA hereby declares under penalty of perjury pursuant to 28 U.S.C.
§ 1746 that the following is true and correct:

1. I am a director of Grant & Eisenhofer, P.A., co-lead counsel for Lead Plaintiffs. |
make this declaration in support of Lead Plaintiffs’ motion for (i) preliminary approval of
settlement with defendant Sandler O’Neill & Partners, L.P. and (ii) preliminary certification of
class for purposes of the proposed settlement.

2. Attached hereto as Exhibit A is a copy the Stipulation of Settlement between Lead

Plaintiffs and defendant Sandler O’Neill & Partners, L.P.

Done at New York, New York this 27th day of October, 2008.

/sl James J. Sabella
James J. Sabella
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Thornton LLP, Credit Suisse Securities (USA) LLC (formerly known as Credit Suisse First
Boston LLC), Banc of America Securities LLC, Deutsche Bank Securities Inc., Goldman, Sachs
& Co., Merrill Lynch, Pierce, Fenner & Smith Incorporated, J.P. Morgan Securities Inc., HSBC
Securities (USA) Imc.,, William Blair & Company, L.L.C., Harris Nesbitt Corp., CMG
Institutional Trading LLC, Samuel A. Ramirez & Company, Inc., Muriel Siebert & Co. Inc., The
Williams Capital Group, L.P., Utendaht Capital Partners, L.P., Mayer Brown LLP, Joseph P.
Collins and Robert C. Trosten (collectively, the “Non-Settling Defendants™) and BAWAG P.S.K.
Bank fiir Arbeit und Wirtschaft und Osterreichische Postsparkasse Aktiengesellschaft, Dennis A.
Klejna, and Joseph J. Murphy (together the “Prior Seftling Defendants™) from commencing,
prosecuting, or asserting any claim for contractual or other indemnity or contribution against the
Sandler O’Neill Releasees, arising out of or related to the claims or allegations asserted by
Plaintiffs in the above-captioned litigation, whether arising under state, federal, or foreign law as
claims, cross-claims, counterclaims, or third-party claims, whether asserted in the above-
captioned litigation, in this Court, in any federal or state court, or in any other court, arbitration
proceeding, administrative agency, or other forum in the United States or elsewhere. Provided,
however, that this paragraph shall not apply to claims that may be asserted by the Non-Settling
Defendants in cases of persons who timely opt out of this settlement and do not revoke their
request for exclusion within the applicable time period; and (b) the Sandler O’N¢ill Releasees
from commencing, prosecuting, or asserting any claim for contractual or other indemnity or
contribution against any person or entity arising out of or related to the claims or allegations
asserted by Plaintiffs in the above-captioned litigation, whether arising under state, federal, or
foreign law as claims, cross-claims, counterclaims, or third-party claims, whether asserted in the

above-captioned litigation, in this Court, in any federal or state court, or in any other court,
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arbitration proceeding, administrative agency, or other forum in the United States or elsewhere,
other than a person whose liability has been extinguished by the Sandler O*Neill Settlement.

11.  Judgment Reduction. Any final verdict or judgment that may be obtained by or
on behalf of the Seitlement Class or a Settlement Class Member against a Non-Settling
Defendant or Non-Settling Defendants be reduced by the greater of: (i)an amount that
corresponds to the percentage of responsibility of the Sandler O*Neill for common damages; or
(ii) the amount paid by or on behalf of the Sandler O’Neill to the Class for common damages.

12. No Admissions. Neither this Judgmeﬁt, the Stipulation, nor any of their terms
and provisions, nor any of the negotiations or proceedings connected therewith, nor any of the
documents or statement referred to therein shall be:

(@)  admissible in any action or proceeding for any reason, other than an action
to enforce the terms of the Settlement or this Judgment;

(by  described as, construed as, offered or received against Sandler O°Neill as
evidence of and/or deemed to be evidence of any presumption, concession, or admission by the
Sandler O°Neill of: the truth of any fact alleged by Lead Plaintiffs; the validity of any claim that
has been or could have been asserted in the Action or in any litigation; the deficiency of any
defense that has been or could have been asserted in the Action or in any litigation; or any
liability, negligence, fault, or wrongdoing of the Sandler O'Neill;

()  described as, construed as, offered or received against Lead Plaintiffs or
any Settlement Class members as evidence of any infirmity in the claims of said Lead Plaintiffs
and the Settlement Class or that damages recoverable under the Amended Complaint would not

have exceeded the Settlement Amount;
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(dy  described as, construed as, offered or received against any of the parties to
this Stipulation, in any other civil, criminal or administrative action or proceeding, provided,
however, that (i) if it is necessary to refer to this Stipulation to effectuate the provisions of this
Stipulation, it may be referred to in such proceedings, and (i) if this Stipulation is approved by
the Court, the Sandler O’Neill may refer to it to effectuate the liability protection granted them
hereunder; or

(e) described as or construed against the Sandler O’Neill or the Lead
Plaintiffs or any Settlement Class members as an admission or concession that the consideration
to be given hereunder represents the amount which could be or would have been awarded fo said
Lead Plaintiffs or Settlement Class members after trial.

13.  Enforcement of Settlement, Nothing in this Judgment shall preclude any action
to enforce the terms of the Stipulation.

14.  Claims Administrater’s Fees and Expenses. The Court retains jurisdiction to
consider an application by or on behalf of the Claims Administrator for an award of fees and
reimbursement of expenses relating to its implementation of the terms of the Stipulation and/or
any orders of this Court.

15, Rule 11 Findings. The Court finds that all parties to the Stipulation and their
counsel have complied with each requirement of Rule 11 of the Federal Rules of Civil Procedure
as to all proceedings herein.

16.  Modification of Seitlement Agreement. Without further approval from the
Court, Lead Plaintiffs and Sandler O’Neill are hereby authorized to agree to and adopt such

amendments, modifications and expansions of the Stipulation or any exhibits attached to the
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Stipulation as: (i) are not materially inconsistent with this Judgment; and (ii) do not materially
limit the rights of Setflement Class members under the Stipulation.

17. Extensions of Time. Without further order of the Cowt, Lead Plaintiffs and
Sandler O'Neill may agree to reasonable extensions of time to carry out any provisions of the
Stipulation.

18.  Retention of Jurisdiction. The Court has jurisdiction to enter this Judgment.
Without in any way affecting the finality of this Judgment, the Court expressly retains continuing
and exclusive jurisdiction over Sandler O’Neill and the Settlement Class members for purposes
of the administration, interpretation, and enforcement of the Stipulation and of this Judgment.
The Court finther expressly retains continuing and exclusive jurisdiction over the Settflement
Class members for all matters relating to the Action.

19.  Dismissal of Action. The Action, which the Court finds was filed on a good faith
basis against Sandler O'Neill in accordance with the PSLRA and Rule 11 of the Federal Rules of
Civil Procedure based upon all publicly available information, is hereby dismissed as against
Sandler O’Neill only, on the merits and with prejudice as of the Effective Date, without fees or
costs except as otherwise provided in this Judgment.

20.  Entry of Final Judgment. Because the Sandler O’Neill Settlement resolves all
claims as to Sandler O’Neill in the Action, the Court finds that there is no just reason to delay the
entry of this Judgment as a final judgment as against Sandler O'Neill. Accordingly, the Court
expressly directs the immediate entry of final judgment by the Clerk of Court, as against Sandler

O’Neill only, pursuant to Federal Rule of Civil Procedure 54(b).
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80 ORDERED this day of , 2008.

THE HONORABLE GERARD E. LYNCH
United States District Judge





