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Defendant Philip Silverman’s (“Silverman”) motion for partial reconsideration of the
Court’s April 30, 2007 Opinion and Order (the “Order”) is an exercise in futility. As explained
below, reconsideration of Plaintiffs’ allegations of Silverman’s motive to commit fraud will not
change the disposition of the claims against him, because the Court held that Plaintiffs’
allegations of Silverman’s recklessness are independently sufficient to plead his scienter.’
Indeed, Silverman concedes that Plaintiffs’ Section 10(b) claim against him will proceed
regardless of the Court’s ruling on the present motion.? Silverman’s motion for reconsideration
should therefore be denied.

“Reconsideration of a court’s previous order is an ‘extraordinary remedy to be employed
sparingly in the interests of finality and conservation of scarce judicial resources.”” SEC v.
Treadway, 354 F. Supp. 2d 311, 313 (S.D.N.Y. 2005) (citation omitted). “Motions for
reconsideration are not oppbrtunities to re-argue issues or allegations already considered, and
thus the rule should be ‘narrowly construed and strictly applied.”” In re Salomon Analyst Level 3
Litig., 373 F. Supp. 2d 248, 250 (S.D.N.Y. 2005) (citation omitted). See also Slue v. New York
Univ. Med. Ctr., No. 04 Civ. 2087, 2006 W1, 212294, at *1 ($.D.N.Y. Jan. 26, 2006) (citation
omitted); In re ProNetLink Sec. Litig., No. 03 Civ. 2298, 2006 WL 1029069, at *1 (SD.N.Y.
Apr. 19, 2006) (“A motion for reconsideration is ‘not a motion to reargue those issues already
considered when a party does not like the way the original motion was resolved.”) (citation
omitted).

Motions for reconsideration pursuant to Local Civil Rule 6.3 are governed by “the same

standards applicable to motions pursuant to Federal Rule of Civil Procedure 59(e), and thus ‘a

I See Order at 54-55, 62-63.

% See Defendant Silverman’s Memorandum of Law in Support of His Motion for Partial
Reconsideration, at 1 n.1.
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motion for reconsideration is appropriate only where the movant demonstrates that the Court has
overlooked controlling decisions or factual matters that were put before it on the underlying
motion ... and which, had they been considered, might have reasonably altered the result befbre
the Court.”” JPMorgan Chase Bank v. Cook, 322 F. Supp. 2d 353, 354-55 (S.D.N.Y. 2004)
(emphasis added; citation omitted). See also BMS Entm’t/Heat Music LLC v. Bridges, No. 04
Civ. 2584, 2005 WL 2675088, at *1 (S.D.N.Y. Oct. 20, 2005) (“According to the Second
Circuit, ‘[t]he standard for granting such a motion is strict, and réconsideration will generally be
denied unless the moving party can point to controlling decisions or data that the court
overlooked -- matters, in other words, that might reasonably be expected to alter the conclusion
~ reached by the court.””) (quoting Shrader v. CSX Transp., Inc., 70 F.3d 255, 257 (2d Cir. 1995)).
Where reconsideration will have no effect on the resolution of the underlying motion, a
motion for reconsideration should be denied. See JPMorgan Chase Bank, 322 F. Supp. 2d at
358-59 (denying motion for reconsideration that would lead to a “purely theoretical ... exercise
... [whose] outcome cannot possibly alter the result in the [prior] [o]rder”); Treadway, 354 F.
Supp. 2d at 313-14 (denying motion to reconsider denial of motion to dismiss, where defendant
claimed that court overlooked the absence of allegations of his knowledge, but where there were
alternative grounds for defendant’s liability that did not require his knowledge); Johnson v.
Martin, No. 2:00-CV-75, 2006 WL 223108, at *1 (W.D. Mich. Jan. 30, 2006) (denying motion
to reconsider because “even if the Court were to revisit its Ruling ... the end result would remain
exactly the same”); Ramada Franchise Sys., Inc. v. Royal Vale Hospitality of Cincinnati, No. 02
C 1941, 2004 WL 2966948, at **2, 4-5 (N.D. Ill. Nov. 24, 2004) (denying motion for
reconsideration of one basis for Court’s ruling, where movant made “no attempt whatsoever fo

address the alternative and independent bases for the Court’s ruling™); Croft v. Harder, Civ. A.
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No. 86-1692-T, 1990 WL 11608, at *1 (D. Kan. Jan. 9, 1990) (denying motion for
reconsideration which was addressed to only one of two alternative grounds for the ruling).

In this case, reconsideration would not alter the Court’s conclusion that Plaintiffs have
stated a Section 10(b) claim against Silverman. Under Second Circuit case law, a plaintiff may
allege scienter either by pleading a defendant’s motive and opportunity to commit fraud or by
pleading his knowledge or recklessness. See Rothman v. Gregor, 220 F.3d 81, 90 (2d Cir. 2000)
(emphasis added). In its April 30, 2007 Order, this Court held that Plaintiffs have established a
strong inference of Silverman’s scienter under both of these alternative approaches.” Now,
Silverman seeks reconsideration only as to the Court’s findings regarding Plaintiffs’ allegations
of his motive, reasserting arguments that were set forth in both his opening and reply briefs in
support of his motion to dismiss. Although Silverman suggests that the Court overlooked those
arguments, the Order’s numerous citations and references to Silverman’s arguments in support of
his motion suggest that the Court understood and duly considered them.” However, even if
Silverman were correct that the Court overlooked his arguments regarding Plaintiffs’ “motive”
allegations, Silverman cannot show that consideration of those arguments “might have
reasonably altered the result before the Court,” as Rule 59(e) and Local Rule 6.3 require. To the
contrary, Silverman readily admits that Plaintiffs’ Section 10(b) claim against Silverman will
survive no matter how the Court rules on his motion for reconsideration, because the Court hés

found Plaintiffs’ allegations of Silverman’s recklessness sufficient to plead his scienter.

3 See Order at 54-55, 62-63.

# See Memorandum of Law in Support of Defendant Philip Silverman’s Motion to Dismiss the
Amended Consolidated Class Action Complaint, at 17-19; Defendant Philip Silverman’s Reply
Memorandum of Law in Support of His Motion to Dismiss the First Amended Consolidated
Class Action Complaint, at 4.

> See, e.g., Order at 14 n.8, 25, 28, 39, 44, 48-50, 56.
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While Silverman claims that the Court should reconsider its ruling in order to create an
“accurate record,” doing so would serve no useful purpose. See generaily 11 Charles Alan
Wright et al., Federal Practice and Procedure: Civil 2d § 2810.1 (“amendment of the judgment
[pursuant to Rule 59(e)] will be denied if it would serve no useful purpose”). The Court’s ruling
that the Complaint gives rise to strong inference of Silverman’s scienter is an interlocutory order
that does not conclusively establish any element of Plaintiffs’ claims; it simply means that
Plaintiffs’ allegations are sufficient to allow them to proceed to discovery. Changing this ruling
would not alter the course of discovery or frial because, having already satisfied the scienter
pleading standard through allegations of recklessness, Plaintiffs are free to pursue discovery in
support of their claims — including discovery regarding Silverman’s motive — and ultimately to
present evidence of his motive at trial. As the Supreme Court recognized in an opinion issued
earlier this week, “once a claim has been stated adequately, it may be supported by showing any
set of facts consistent with the allegations in the complaint,” and there is a “breadth of
opportunity to prove what an adequate complaint claims.” Bell Atlantic Corp. v. Twombly, No.
05-1126, 2007 WL 1461066, at *11 (May 21, 2007).6 Because “as a practical matter
[reconsideration] would have no effect whatever on the conclusion in the [prior] Order,”
JPMorgan Chase Bank, 322 F. Supp. 2d at 358, Silverman’s motion for reconsideration should

be denied.

& See also Crowell v. Ionics, Inc., 343 F. Supp. 2d 1, 16 n.8 (D. Mass. 2004) (where plaintiff
fails to allege that defendant profited from stock trading, but adequately alleges pecuniary
motives for the alleged wrongful acts, “[tjhis second theory of motive is sufficient to get the case
to discovery, where it is entirely possible that [the plaintiff] could learn that at least one of the
[defendants] did in fact profit from stock trading”).
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WHEREFORE, Plaintiffs respectfully request that the Court deny defendant Silverman’s

motion for partial reconsideration of this Court’s Opinion and Order dated April 30, 2007.

Dated: May 24, 2007 Respectfully submitted,
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